
c' lf credit toward beneficial use of water under claimed pre 1914 appropriative water right for water not used due to a conservation effort isclaimed under section 101 1 of the Water Code, please show the'amounts oi water conserved:

1s4t r {#r"rrn.4(arlms) 1e (aflmg) 19 (aflmg)

2. Water quality and wastewater reclamation

SUP-STATE (12-98)

a' Are you now. or have you been using reclaimed water from a wastewater trealment facility, deqlination facility or water polluted by waste toadegreewhichunreasonab|yaffectssuchwaterforotherbeneficia|,.".i-ies-llo'

Year Jan Feb Mar Apr May June July Auq Sept Oct Nov Dec
Iotal
Annual

1 996 ]LL6 lC Ir /6Cc lct( lCcr /tI r
1 997

1 998
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Winston H. Hickox
Secretaryfor

Environmental
Protection

s State Water Resources Control Board
Division of Water Rights

901 P Strect . Sacramcnto, Califomia 95814 . (gt6) 65l.-1945
Mailing Address: P.O. Box 2000 . Sacramcnto, Califomia. 95g12-2000

FAX (916) 657-1485 . Web Sitc Address: http://www.swrcb.ca.gov

In Reply Refer
to : 3 63 : CAR :262.0 (09 -0 5)

JUN 0 4 1999

Coloma-Lotus Ditch Association
c/o Mr. James Bamett
P.O. Box 550
Lotus, CA 95651

Dear Mr. Barnett:

WATER RIGHTS COMPLAINT FROM THE CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE REGARDING DIVERSION FROM THE SOUTH FORK AMERICAN RIVER IN
EL DORADO COUNTY

The State Water Resources Control Board's (SWRCB) Division of Water Rights has received a
complaint from the Califomia Sportfishing ProtectionAlliance (CSPA). The complaint alleges
that the Coloma-Lotus Ditch Association (Association) may be diverting water without a valid
basis of right. A copy of the complaint is enclosed foryour review.

I am aware that Statement of Water Diversion and Use No. 5000388 is on file with this office
under the Association's name. While thi; document is not by itself a basis of right, the
information contained therein indicates that the initial diversion of water into tlle Coloma-Lotus
Ditch began prior to 1853. Therefore, a valid claim to a pre-1914 appropriative right may very
well have been initiated. CSPA representatives have indicated to me that they believe a
sufficient period of nonuse occurred after l9l4 so that any claim of a pre-1914 appropriative
right for the Coloma-Lotus Ditch that may have been initiated would no longer be valid.

According to a letter contained in the file for 5000388 dated June 17, 1987, from Brian E. Maloney,
counsel for the Association, to the Board Members of the Association, the El Dorado I,rrigation
District contracted with the Coloma-Lotus Ditch Company from 1966 through 1986 to oferate and
maintain the ditch as well as supply the Company's customers with water. This letter also contains
the following discussion of pre-1914 rights:

t'... with regards to the maintenance and disposition of pre-1914 water rights,I

ea^*.

@
Gray Davis

Governor

wish to bring thefollowing to the Board's attention. I should ako note that this



Coloma-Lotus Ditch Association

JUN 0 4 19q|

Prior to 1872, oppropriative water rights could be acquired by simpty taking and
beneficially using woter. Thereofter, in 1872, the legblature enacted certoin
laws which were included in the Civil Code ond which established a permissive
procedurefor perfecting an appropriation of water. Basicatty speaking, these
provisions, inclading posting the notice of appropriation at the propositl point
of diversion and recording a copy thereof with the County Recorder. UnVer
such sections, if the statutory procedures werefollowed and the appropriation
was completed with due diligence, the oppropriative right related back to the
date of posting.

were a water right was acquired under these early laws, it could only be
maintained by continuous beneftcial use of the water. Thus, regardless of the
amount claimed in the original notice of appropriation, or at the time of
diversion and usefirst began, the amount which can now be rightfully-claimed
under a pre-1914 appropriative right is the amountJixed by actual benelicial
use both as to the amount and season of diversion. Such a right can bi lost
either by abandonment (where there is'the intent to abandonj or merely by
nonuse.

Moreover, a water use a pre-1914
appropriative right should be established by thefiling of a statement of water
diversion and use. The law requires that such a statement be compleiedfor
diversions during the calendar year and should befiled before Juiy t of the
following year.

lYith respect to the transfer o! a pre-1914 water right, much has been written
with respect to the problem of uncertainty as to the amount of water which can
be transferred This is mainly due to the absence of quantity restrictions and
centralized recording which renders it diffrcult to determine with any degree of
precision exactly what amount of water an appropriator may claim under any
particular pre-1914 righl

rn addition, it has long been settled in California that an appropriator may
change the point of diversion, place of use, or character of the use of water in
tlte exercise of his appropriative right without affecting his right to divert and
use the water, provided that the rights of others are not thereby impaired- The
Water Code provides that where a person is entitled to the use of water by virtue
of an appropriation made prior to the effective date of the ll/uter Commission
Act, he may 'change the point of diversion, place of use, or purpose of use tf
others are not injured by such change, and may extend the ditch,flume, pipe or
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aqueduct by which the diversion is made to places beyond that where theJirst
use utas made'. Section 1706 California Water Code. It should be noted that
this is a general rule only und that a subsequent appropriator isfree to claim
tltat a change in the point of diversion has resulted to lrt" o, hei injury.,,
(double underlining mine)

Did l\ft. Maloney ever complete his research? If not, do you have evidence of both the original
appropriation and the subsequent maintenance of the right by continuous and diligent application
of water to beneficial use from 1914 until today? The file for 5000388 only contains limited
information regarding diversions made durin g 1966 and the period betrveen 1989 and 1995.
Submittal of documentation regarding the full record of diversion from l9l4 to today would
significantly aid our analysis of this complaint.

I have also enclosed_'Answer to Complaint" forms and an information pamphlet regarding our
complaint process. Please respond to the allegations in the complaint withi; 15 days from the
date of this letter. Upon receipt of your response, all items submitted by each party will be
evaluated to determine whether further action is required by the swRCB.

Ifthere are any questions, I can be reached at (916) 657-rg4s.

Sincerely,

ORIGINAL SIGNED BY:

Charles A. Rich, Chief
Complaint Unit

Enclosures

cc: Mr. James Crenshaw, president
California Sportfishing protection Alliance
1248 East Oak Avenue, Unit D
Woodland, CA 95776

Mr. Robert J. Baiocchi, Consultant
Califomia Sportfishing protection Alliance
P.O. Box 357

Quincy, CA 95971

CRICH:lvalin 6/2199
u: \comdrv\crich\09-05
Control Tag No. 15855



STATE WATER RESOURCES CONTROL BOARD, DIVISION OF WATER RIGHTS
p.o. Box 2000 SAoRAMENTO, CA 95812-2000

_s- 3 8{

(916) 657-2170

SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE

ll the information below is inaccurate, please line it out in red and provide cunent intormation.
Notify this office if ownership or address changes occur during the coming year.

PLEASE COMPLETE AND RETURN THIS FORM BY JULY 1, 1996.

CI{NER OF RECORD: COLOMA-IJOTUS RANCH DITCH USERS ASSOC

STATEIIENI NO: S000388

TEIJEPIIONE NIIMBER:
(9L5) 526-9203
YEAR OF FIRST USE:

WfTHIN: NE% OF SW% SECTION 2G, T11N, R10E, MB&M- pARCEL NO:
water is used under: Riparian claim _; pre 1914 righl r ; other (explain)

Year of first use (Please provide if missing above)

Amount of Use - Enter the amount of water used each month. lf monthly and annual use are not known, check the months in
which water was used.

ffire-teet O (other)

.JAMES E BARNETT
P O BOX 550
LOTUS, CA 95551_

SOIIRCE: SOUTH FORK AI"IERrCAI{ RIVER
TRIBUTARY TO:
COIINfY: EL DORADO
DIVERSION 18 53

A.

B.

c.

Amounts below are: e Gallons

//AC fq-mo"'$h
YEAR JAN. FEB. MAR. APR. MAY

? ?q ( A."t'*"*-<
JUI-Y AUG. SEPT OCT. NOV. DEC

TOTAL
ANNUAL

E.

19 93 h t' l/^ r t-/
L994 L- tz^ L. u- r c-/

19 95 t/ (,-/ a-/ (/ lv/' (/

D. Puroose of Use - Specify number of acres irrigated, stock yvStered, persons served, etc.frrigation -(-., 
^cres;Stockwatering 

-1, 
; Domestic

Other (specify)

Changes in Method of Diversion - Describe any changes in your project since your previous statement was filed. (New
pump, enlarged diversion dam, location of diversion, etc.) t I' t/dAtE
lf part of the water listed in Part c consists of reclaimed or polluted water, please indicate me an6gibrJ'nr" ot taimeoor polluted water in the space below. r /, - - t-T, F - -, *f{oss *" tr -:j

SIGNATURE:
vl^ 

-

PRINTEDNAME: - lehn ?kL
(FTRST NAME) 1u. ruaue1-

COMPANY NAME:

See back of page for General Information. lf there is insufficient space for your answers,
please number them in the space provided on the back of this form.

wR{Gl (4/96)
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- ", '" 5-398
*' PIEASE COMPIEIE, SUBMTT THE ORtetNAL Al{D MAKE A COPY FOR YOUR RECORDS'.''

STATE WATER RESOURCES CONTROL BOARD /2-//-ry
DIVISION OF WATER RIGHTS

P.O. BOX 2000 SAGHAMENTO' CA95812'2000

SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE

STATEMENT NO: S000388
OY|IIER OF RECORD: COLOMA-LOTUS

,IAt"lES E BARNETT
P O BOX 599
LOTUS, CA 95551

RANCH DITCH USERS ASSOC

t
ErnJ - rcr'

-44

?.ouil<ox f,tO

st-,ltliCE; ,Srli]T!{ FORK Al'iERiCAi; RMR
TRIBIXIARY TO:
COIINTY: EL DORADO
DIVERSION

WITIIIN: NE}d OF SWX SECTION 26, Tll-N, R10E, MDB&14'

TEI.EPHO}IE NIIMBER:
(915) 625-9203
YEAR OF FIRST USE: 1853
PARCEI. NO:

(lf any of the above information is inaccurate or missing, please correct. Notify this otfice if ownership or

address changes occur during the coming year.)

19 95
COMPLETE AND RETURN T}IIS FORM BY JULY 1'

A. Water is usect under: Riparian claim ; Pre 1914 rignt X ; Other (explain)

B.

c.

Year of first use (Please provide if missing above) * 
';'7

Amount of Use - Enter the amount of water used each month. lf monthly and annual use are not known,

check the months in which water was used.

Amounts below are: tr Gallons fncre-teet tr (other)

JAN. FEB. MAR. APR. MAY JUNE JULY AUG. SEPT. OCT. NOV.

L992

19 93

L994

D. purpose of Use - Specify number of acres irrigated, stock watered, persons serued, "tff '/.:.-.

lnigation acres; Stockwatering

r]':G

:\
f:j

DEc AloNrfrLL

li

f

;D

f
tu"?tu

la a,ol,/ lr/
t/. V t,-

t/ i,z l/ v" to 0a0

t 'zt"
l/ t,' I t-- 1 0 ,001

Other (specify)

*"* CONTINUE ON BACK PAGE **"
wR4Gl (rr95)
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(916 ) 657-2046
FAX: (915) 557-1485

JAll f 2 pe5 fn Reply Refer
to:34L:RMDtL692

Mr. Frederick C. McKain
Engineering Department
El Dorado lrrigation District
Placerville, CA 95667

Dear M4. McKain:

REPORTING REQUIREMENTS/STATUS F'OR EL DORADO IRRIGATION DISTRTCT
(EID) WATER RIGHTS; APPLTCATION NOS. AL692, A7478, A11675,
A73794, AL4426 t & Al-5L40i STATEMENT OF WATER DMRSION AND USE
NOS.,S3ffi, S9304, S9528, S107L7, S13501, & S13502

This letter is to follow up several phone conversations since
January 5, L995 concerning the status of reports required for the
different water rights held by EID. The information provided
below is based on our automated database, the "Water Rights
Information Management System, " rather than a comprehensive
review of the fiLes. Please let us know of any discrepancies.

APPROPRIATIVE RIGHTS

Our records indicate that EID, as sole owner, had filed sixteen
applicati.ons for appropriative rights. Ten of these are no.
longer active, with seven cancelled before being permitted and
three being revoked. Of the six that are active, five have been
licensed while one is still under permit. Our records do not
show any active permits or licenses with EID listed as a
co-owner.

For a project under a permitr dt annual "Progress Report by
Permittee" is required untiL the project is licensed. Our
records indicate that EID has one project under permit,
specifically Permit 4O7L (Apptication 7478) on the Midd1e Fork
Cosumnes River. No annual progress report has been submitted
since 1989 for this permit. As requested, enclosed for your
completion are dupli-cate pre-printed copies of the 1991, L992,
and 1993 Progress Report forms for Permit 407L. I was unable to
locate a pre-printed duplicate Progress Report form for 1990.

For projects that have been issued licenses, pre-printed "Report
of Licensee" forms are distributed for complelion-on three-year
intervaLs. The Lj-censee Reports for three of your licenses were
last submitted for the three-year interval ending in 1988.

SURNAM E
Dwi 5.o A?, .1/EF-



Frederick C. McKain

These three licenses ares- (r) License ?\gt_(Appricati.on L6g2),Norrh Fork weber creek i (21'r,i."""" iiaoo rapJii"iIlo' LL67s),south Fork American_ River; ulg (3 ) r,icense rr.401 (Apprication1s140) ' south Fork American Rivdr. e""iJ;"e-;;; i;il, completionare the duplicatg^pre:printed copies-oi r,i."rr"." i"p"=t forms for1989 , L990 | and 1991 f6r thes" .ighr". -

The Licensee Reports for the remaining two ricenses were lastsubmitted for the three-year intervar- ending in rgga. Thesel-icenses are: (1) r,icens6 ?L76 leppiigitio' r37g4), Deer creek;
Ttd- (2) _License 6tll ($enlicatidn'i+eze 1, arso on Deer creek.Enclosed for your compr6tigl^?re duplicate pre-printed copies ofLicensee Repoit forms-for 19-gg, rga't,-ina r.990 ind io. r99r,J'992, and 1993 for rhese rignis.- ii'*i" unable to rocateduplicate copies of the Licensee ndport forms for rgas , 19g6, andL987. ) rn oie of our conversations] you indicated you were goingto research whether there had ueen i 'cnange of owneiship on thesetwo rights' Enclosed for your convenience are copies of Form wR29a, Notice of Assignmentr-which can be used to iiform us of anyownership changes.

we are currently changing over to a new database and also haveswitched to a ":y.maiiinf schedure toi ttre pre-printed LicenseeReport forms. Arl r,iceniee Report forms will be sent ouralphabetically, with the first third u.ittg sent out at the end ofthis month and.subsequent-thirds sent out over the foLrowing twoyears. There-f,ore, it appears that the Lice."""-il"p"rt formscovering the thTgg-year interval of rgg2, Lgg3, and J.gg4 for arlyour licenses wiLl ue sent to you this month. Because of thisnew schedule, there wirr be auiri".i"-reporting for some years.

Persons diverting water under claim of riparian rights orpre-l914 appropriarive rights, riin .".tui" "*-"p[i""", arerequired to file a "statefrent of water Diversion and use,,(statement) with our office. The Statements are completed fordiversions during a calendar year and should be fil;e before July1 of the succeeding year. rh6reiti.i, pre-printed supprementalstatement forms are aistributed to=--6*ir_etion .t trr=""_yearintervaLs. For addirionar intormiii;;;'"please refer to theg1cr9s9d-pamphlet titled ,'statements oi w.t", Diversions andUse, " July L977.

our records show that ErD has filed six statements. one ofthese, s388, south Fork American nin"il ,., subsequentlytransferred to the coloma-Lotus Ranch Ditch users Association in199L.

-2-

-



A summary of !l: r?*aining five statements, including the r.astyear we have records of witer use, is provided berow:

Frederick C. McKain

No.
s09 304

s09528

s107 r.7

sr_ 3501

s13502

-3-

Source
Bass Lake Reservoi-r

Clear Creek

South Fork American River
North Fork Cosumnes River
Clear Creek

Year
19 88

L977

19 89

19 90

1990
r was unable to 1g"3ag- any.duplicate pre-printed supplementalstatement forms distribut6a oir itri""-i.ar intervals for thesediversions. As q result, encl0sed ar6 blank s"ppr"*"ntalStatement forms for your use.

similar to the.Licensee-Report.{9*", the mairing of thesuppremental statement forirs will be switcn"o-io-aiptrauetical,with the first third maired this *""trr.- Therefore, you shouldreceive all "f ,v?lr.pre-printed s"ppil*"ntar- statement forms forL992, 1993, and-1994-uy itre end of this month.
Thank you for your_ cooperation and if youplease write oi teleph6ne me at the above

Sincerely,
ORIGINAL SIGNED RY

Ronald M. Duff
Associate WRC Engineer
Permit and Licenie Unit
Enclosures

rutouf f \Ibirnof f t/ L2/95 a: \nnd\ t6g2

have any questions,
number.

ru



ffi 4,'El Dorado lrrigation District
2890 MOSOUTTO ROAD o PLACERVTLLE o 6411p9gNtA 95667 . PHONE (916) 622_4534

refer to: E0290-170

8, 1gg0

5- 3&fr

In reply

February

State Water Resources Control Board
Division of Water Rights
P.O. Box 2000
Sacramento, CA 95810

subject: supplemental statement of water Diversion and, use
South Fork American River, Coloma/Lotus Area

To Whom It May Concern:

Attached you will find the Supplemental Statement of Water Diversion and Usefor El Dorado Irrigation District, Statement No. 000388. This Statement isfor years 1986, 1987 and 1988 on the South Fork of the funerican River near
Coloma.

Very truly yours,

./ . tlo/
V'Ivd""r/.(M^\4c,..\

Frederick C. McKain
Director, Resource Planning
and Developrnent

FCMc/SF: alc

Attachment

cc: Water Rights File - Supplernental Statements



suppLEMENTAL sTAfEtrtilt'dFififrtEn orvensr'N AND usE

UIVEf,TTR OF ftfCORD:

EL OOfiADO IRRIGATION DIST
2Eqg r'10$0UIT0 R0AD
PLACE l{VILLET CA 95662

I F t{Af,lE/ADCIRE$S/pilOitt N0.

- Specify number of acres

sTtTEilEltT ll0:0003SS

TEL EPHON E I{UI{BER :(916) 622-4513
I$ lcR0NG 0R fttISSItlGr pLEA$E COf,RItT.

ICAn ntrvE[

Aug.
Total

Annual

STATE OF CALIFORNIA
I
I

t,
srArE WATER REqOURCFS CONTROL BOARD

Division'of Water Rights

P.O.80x 2o0o ' sAcRAMENTO, CA9581o
901 P ST. SACRAMENTO. CA- 

_

(916) 322.4503

TRIBIJTARY TO:

C0ultTy: tL D0RA0Cl

DIVERSION
hrTHrN: NE1l4 0F sHr/4 s€crI0l 26t Tl1Nr f,1082 ilDB&il.

lNsrRUcrloNS: Please complete ltems A. B and c. ltem D should be. completed if you reptacedall or part of your regulir- witer supply wiiii rectaimeo or polluted water. RET'RNTHIS FORM BY JUI V 1

A. fT9,"t or uJ?,'l_ 
r,1,,, 

l"'iil;,"rrrjli1'T:,1,, 
inrormatio' 

;"',T,",'* J'.:J: 
,t,' rorm )

each month. lf monthly and annual u."-- 
"i" ngt below are: fl Acre_feetknown, check the months in whicn watei was used tr (other)

-t

Feb

19

198

1r8

B. Purpose of Use

lrrigation

Stockwatering
f"#

i rrigated, stock watered, perqobs' b'-T etc.
()#
X.f,.

^=: .eY.
-cr ;it itt.C)Domestic

-

l----tr \ lA r1*.Other (specify) c,n f;b ffi
<,/,

frf i
i*:19

C. Changes in Method of Diversion _ Describeprevious@ru"*-prri,
diversion, etc.)

any. changes in. you.r project since youenlarged diversion dam, lilcation of

nro rhe Cofogtlqqr" Dlr"@n
the So. Fork American River. In is ditch $ras returne.d to
the land/dil"h owners' DiYt""i'gn of water and operation of the ditch has sfnce been

lf part of the water listed in Part A consists of reclaimed or polluted water, pleaseindicate the annual amounts of reclaimed or fottlteo water in the space below.

|dec|areunderpena||yo|periury|hatthein|0rma|ionin|hisreport|slrUet0theo'ffi
tl

oATEo: 2/a7 ?O ,le_,ar 2890 Mosquito Rd., placerville

Signatura:

D.

*t oo.i'rlT'Cu'
Frederick C. McKain,

Planning &

Director
Development i*rResource

1 988
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STA TE

t.
STATE OF CALIFOFNIA

WATER RESOUFCES CONTROL BOARD
Division of ,,Water Rights

P.O. BOX 200o l:EAeRAMENTO" cA g58lO
901 P'Sr;_1 .secnnu erurcj, bA- 

-- -
_{e16} 322.4503

r SUPPLEMENTAL SrNfrrVrtilI:r iOr WN.TEftiDIVERSION AND USE

.-: i:.:,".ii

STATEMENT NO:

?F9" 1"fi1' Q;au Assdc

-{0+6t 322.a5s3

July

s 366

I

Y" lE-6' E E;il;+-Po .t3ox sso '* r I

DI VERTER OF RECORD

Q

- Fill in
monthly

months

Feb. Mar. Apr.

LaIus. Cn g{G{/ TELEPHONE NO:(f tr'1 bztr- ? zoj
IF NAME/ADDRESS/PH0NE N0,"' I.S) l,JR0NG 0B MrssING, pLrAsE cQRBECT,
souRcE: Soc.rr{ 6p.* AmeRtZax p,uup
TRIBUTARY T0: Anel, LAN R,ue,r, {dsr"t g"r.
c0uNTY | €L

1,

(o.

form.)

(other)qf,s
Total

Dec. Annual

I 7(?
r ?fo
r?1t

Purpose of Use - Specify number of acres irrigated, stock watered, persons served, etc.
lrrigation

Stockwatering

Domestic

Other (specify)
(

cFs
'<fs

crS

{'/4-l t t*

*IP3 y* "" yo u rpreviousst@ruewpump,enlargeddiversiondam,|ocationof
diversion, etc.)

lf part of the water listed in Part A consists of reclaimed or polluted water, pleaseindicate the annual amounts of reclaimed or pottLteo water in ine space below.

|dec|areunderpenaltyolperjurythaltheinl0rmationinthisreport|slrust0th8u'ffi

oATEo: -i).. 
p ,n?/ ,^t ,ca'fornia

Slgnature:

wR 40-t lt7/85')

X X X X X X X h..re
X X x X x X X lb, {ex x x X X x x /L'6-c
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AFCHTE HEFIEF. rtc.
FOBEF N STATX
?HEOOORE M XAROIS.JR
JM€s N wooostoE
JOhN O. BessEY
to8€F? w gE[
xENtErH F. srot€
ttrotHY O IARO!
JUOY AMPOS MCXEEHAN
wlluar t C4LUGHER
ROaERt S wtLl€-rt
tODoa IUFRAY
IIHO?HY X. CRON N
JOEL S. LEW
ROSSFI A. UURIS
oavro6 Y€ttER

.A PROFESSIOIAL COFPTIRATION

LAW OFFICES OF
HEFNER, STARK & MARoIs

"7IO GATEWAY OAXS ORIVE
SU,TE 3OO SOUTH

SACRAMENTO. CALIFORNTA 95A33
(9t61 9a5-€,620

June 17, I9g7

3 tr'

HUGH B. BRAoFoRo tI.7GIo66I
S.ty. CFIOS9 r taat-tgliGl

EL OORAOO COUNIY OFFTCE

^ 
3330 CAMERON PARK DFIVE

CAMERON FARK. CALIFORXIA 9538?
tata, G?7-o21g

TOLL FREE - PIICERVILLE AREA
.0t3, cet.ocrg

AAY AREA OFFICE
39350 L|SEP'Y s?. ,300

FREMoNI. CALIFo,INIA,.E3!
raltr att-r:97

)G r.e^.se nerl, ?o EL DoRADo
oFF,CE tF THts Box ts cHecKEO

O PIEASE REPLY 
"O 

EAY AFEA
oFFtcE tF ?Hts BOX ts cltEcxED

FACSiII'ILE PHONE l{O.
.al6t alg- | ta7

cHFtslrtA sav^GE
PEGGYJ CHA,ER
POEEFi P_ a[e€iuR
EFIAI E. ULOXEY
OENNIS L, YIGUONE
RONATO H. SARGIS
MARIIN 8, S?EINER
LISA A. UBE MIGHI
JOXN D. SCHWAFA. JR
JEFFREY H. GRAYBILL
HOWaRO S. NEVTNS
XEVIN F. SCHONETAN
JANICE L. IHUR$ON
oavro F. FErx€olD
XIFKE qEERSON

JOSEPH E HUS,EIN

.,-lo3rd of Directors
-J j?1"}-:L"!:" Ditch users Assn.-r@
/ p.o. Box 693
\ Lorus, CA 95651

Re:

Dear Members of the Board:

As we have discussed in the past, f have researchedseveral important ir""""-i"roirr"J irr=air" above matter and wishr,o report to the Boara -o" what f have found.
First of all, wit.h- respect to the status of the col0ma_Lotus Ditch c3ryi."y-i=-'" pubtic-itiiiiy, ir.appears to me thatsuch companv. Tai ue ro,r.,a" io-il ;";#ii. utilily and subjecr rothe iuriiailti;; ;; ;;;";ommissior,!r-oi tr,. public urili.tiesCommission.

As you are aware, the col0ma-Lgtus Ditch company isa very 100se1y organi.zed qrroup of indi.vid,uals who or' o, claimto own undivi&ed i"l-"-Jlt: or-srr.res-in'the coroma_&oto" ditchand water aopropriated-i;io. such aiictrl _rn 1966, the coloma_Lotus Ditch bomianv-;;";;;"ted wiih-tii" sr oor"ao iiiigation Distrj_ct("ErDu) whereby'ii; oi"iti.. .gr""d io-op.r"te and mainrain theditch' and, tl- aaaitiJi,-rye11-;h; iJrni.r,y," customers with water..tt{oreover, as everyone ii now-aware, EI;-supplied water under suchagreement until .rinuary-r,'rggi,-J;,.rr-*ia .I".ted not to renewthe contract.

Soa.
foll-ows. section 27or of the public utilities Act provides as

,'Any person, fj_rnreceiier; -;i il;,.::"_!#:iii$ ll.!r;,.:;ffT;;.$$:::",ownrng, controlling, opeiatirrg, or managing any watersystem within this-it"i.l-iiror".rr=, r"i""!, renrs,
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LA\^/ OFFtcEs oF
HEFNER, STARK & MAROIS

The Code

Board of Directors
Coloma-Lotus Ditch Users Assn.Page Two
June L7, L9g7

or delivers water to any person, fj_rm, corporation,municipalitv, ot anv otiei p"rii.i;;i";d;iiri":.o' orthe state, whether under coi.tract or otherwise, is apublic utility, and- i.s idj;;i ro rhe provisions ofpart I of Division 1 and i"-tf." jurisdiction, controland regulation of, the 
"o*i""jor, except as otherwiseprovided in this chapter.;;----

Thus, it does appear that !h" col0ma-Lotu-s Ditch company wouldfa11 under the Llass oi--itiirr:.a"ii-"or-""titv-;;;";i;5a ry thissection and would be rouna-to be a public utilitv.

compan ie " ,if, :.;'ff . 
u:::" :ft:: = ::{^ ::"TI:, - lr1,w_ever, muruar water;;;#"i; ", I:';:J:: 
" 
":9":: 

"= 
: 

u, ::' :: "- :6:- :n :. p 
"ip6 = " 

-;; -; 
" 
i i,!i i"g;; -;i";;."'." $:ffi;; llo E? "l,'ilf^.:,* l? - :l:_.1:: ."""pt -"" -J",*iii3a

2705, public Utj.lities C;;..
Additionally, the code further provides a procedurefor obtaininc a d.eteriri"uli"" tl,?t . -ji.r"r, person or firm is infact a pubri6 utiliry;;;-ir _subject io-tir" commissioner,sjurisdicri-on- sectioi iiol- "t rhe code provid,es that:
"For the purpose of determining the status of any person,firm, or corporation, ah;;;'-i""=""", trustees, receiversor trustees appointeg_bt iry-"oort.. ., orrrir,g,controrlirg, 6ierating or minaging any water systemor water :upply withii this "tit", trrl, co*mission mayhold.hearingr ind issue;;;";;= and orde;;-i,., rhe mannerand to the iame extent pi"rriJ"a i.n part l. . . (commencinswith section_?_11), and Lhe iirrairrg and conclffi;frT_-EE'commffin questions of fact arising under thischapter are final ana not--suOJect.to revie*, except,as provided in parr 1. . . GCu;""i;; ;;;;-;".r. .

The effect of finding.a person o! firm to be a publicutility and subject t"-trt" cornmissiorr"ris jurisdiction is thatsuch person or iirn *,t=t--iit=t iltitiJi tn" public utilitiescommission ("Puc") roi-apfroval-of certai.n proposed action beforeso acting' Thus, for exliple, it-rr""-u""n heri ttr.t-ir improvementsin the service oifered-;;..required, .ra ua.quite--iin"rr.ing isavailable, ti:9. yf i-rrrt ;;"1d be ";;";; to make such improvementseven if the utj'lity his 
-i"- 

trt" past i.ii"a primarily on internallygenerated funds. (19dg) 69 cal. p.u.cl672.

H
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LA\^/ OFFTCES c)F
HEFNER, STARK & MAROIS

Board of Directors
Coloma-Lotus Ditch Users Assn.Page Three
June L7, l-9g7

Also, it has been held that authorizati.on to discontinuefurnishing of water must also be r:-rst-ootai_ned. RanchoVallev Water Co. (1953) 5t CaL. p.u.c. 83.

the
Green

secondly, with regards to the maintenance and. d.ispositionof pre-1914 warer-rights, r wish to biing ur"-ioiiJwing to theBoardrs attention' i should also-""!" that this is merety generalinformation and. it is n."."""ry for me to complete my researchbefore the following snoufa n"'""t"a"iporr.
Pri'or to rg72' appropriative water rights could beacquired bv simpry taking lna ieneficially using water. Thereafta.in L872' tie r"giir"t,ri.t"rru.ted certain laws wiictr wexe includedin the civil code ana-wtr:.ch estabii;h;a a permissive procedurefor perfecting an appropriarion ;i-;;r"r. 

. Basicrlly speaking,these provisi-ons, incru&ing post'-ng the notice of appropriationat the proposed point of diversion'"rra-recording a copy thereofwith the County necorder. Under such sections,.ii tne statutoryprocedures lrere followed and tne appiopriatior'*i" Jompreted withdue dilieence, the 
"ppi"pri".i"J ;i;;;tr"lated back to rhe dareof posting.

where a water right r,fas acguired under these earry laws,it could onlv ue maint.i""d"iv";;";#;o',.r" b"r,.ficiar use of rhewater- Thus, regard,less of tie ;;;;r-.raimed i;-t;" originalnoti'ce of apcropiiation, o. at the time of diversion and use firstbegan, the iirount which'can now be rightfully claimed, under apre-1914 aooropriarive ,ight--i; ;"-ii"""t fixed by actualbeneficial- irse' ilah-;; io-'th" .*oorrt-irro season of diversion.such a riqht can be rost eithei bv--"d"i"nment (where there isthe intenf to aUanaoni-Jr-*"r"ly by nonuse.
rf a claim to water-based upon a pre-r914 appropriati_veright is disputed, the raw wil1 r.g,rii.- evidence of both theoriginal aooiopriati;; i"d trr" suu"'"g,r.nt maintenance of therishr uy c6nti;;;;-;;a-iirigI";-;;;iill.io,, or water robeneficial use. .Moreor"i,-a record-of such water use under apre-1914 appropriative rieht should, be established by the filingor a statement of water diversion and o=". The law iequ'res thatsuch a statement be .o*pi"t"a for divei=iorr" duri.ng the carendarvear and should be filed before ;"i;-i-Jt ti,u roir6wir,g year.
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LAW QFFtcEs oF
HEFNER, STARK & MAROIS

Board of directors
Coloma-Lotus Ditch Users Assn.Page Four
June 17, 1997

with respect to the transfer of a pre_1g14 water right,much has been writlen -titn 
5."p."-t-iJ-tr.. prloi"*-o= 

'rr"urtainty
as to the amount of watei which ..rr-b" transferred,. This ismainly due to the 

"b;";;; or quantity-.."tri-ctions ana centralized:;';:3:tg,Ill:i"::#";;" j.j::ii:ji;,::^ :;!_";1,1"I"",i:!_ 1,y a"ji""claim under any parlicular pre-19r4 
'.r;;i. 

an appropriator may

rn addition, it has long been settled in cariforniathat an "ppr:r:1i19. ,i..1v-.g1anve-G"";;i"t or diversi.on, praceot use t oE Character of the use of witer in the exercise of hisappropriative right witnoit, attectinn-r.i"_right to di.vert anduse the water, piovided in:! trre rifrits ot oin"r"-"r" nor therebyimpaired' T!" water coa"- provides iilt where a person is entitrldto the use "l Ell:r tv. iir.ue of .r, upJ.opriation made prior rothe ef fecrive _dare of- the w"t.r-cJ**i55i"i, A;i;-h"..il." ,,chansethe point of a:.veision,-"ir."" or use,-o, p.,rpose of use if othersare not i.njured by such irr"rg", and may eiteia the_ditch, flume,Pape or asueduct by wrricrr--trr6-.ii""i=ili is made to piaces beyondthat where- the rir'st ;;;';"= Rad,err. -iection 
1706, talifornilHF:. ffi 

" "f ;dlatr 
;*, 

:i: ::. i: 
; 

: 
" :?iii i" 
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